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1. Pursuant to General Assembly resolulion 66/103 of 9 December 2011, the
Sixth Committee decided, at its Ist meeting. on 8 October 2012, to ¢stablish a
warking group with a view to tinalizing the drall comprehensive convention on
internatianal terrarism and to continue to discuss the ilem included in ils agenda
by the Assembly in its resolution 54/110 ol 9 December 1999, in which the
Assembly addressed the question of convening a high-level conference under
the auspices of the United Nations.

s At the same mceting, the Sixth Committee elected Mr. Rohan Perera (Sri
Lanka) as Chair ol the Working Group. It alse decided to open the Working
Group to all States Members of the United Nations or members of the
speecialized agencies or of the Inlernational Atomic Energy Agency.

3. In keeping with ils established practice. the Working Group decided that
members of the Bureau of the Ad Hoc Committee would continue to act as
Friends of the Chair during the meetings of the Working Group. Accordingly,
Ms, Maria Telalian (Greece), Ms. Ana Cristina Rodriguez-Pineda (Guatemala),
Mr. Dire David Tladi (South Africa) and Mr. Petr Vilek ({zech Republic)
served as Priends of the Chair

4. The Working Group had befare it the ceport of the Ad Hoe Committee on
its fifteenth session (A/66/37), the report of the Working Group in 2011
(AMC6/65/1..10) and oral report of the Chairman of the Working Group in 2011
(A/C.H/66/SR.28). It also had bheforc it the letter from the Permancnt
Representative of Tgypt to the United Nations addressed to the Scerclary-
Cieneral, dated | September 2005 (A/60/329), and the letter dated 30 Seplember
2005 trom the Permanent Representative of Eeypl to the United MNations
addressed to the Chair of the Sixth Commitice (A/C.6/60/2),

Proceedings of the Working Group

3. The Working Group held three meetings, on 22 and 24 October and on 6
November 2012, Al its Lst mecting, on 22 Oelober, the Working Group adopted
ils work prograomme and decided o held its discussions in the framework of
informal consultalions, The Worldng Group Arst discussed outstanding issoes
relating 1o the drall comprehensive convenlion on inlernational terrorism and,
thercalilcr, considercd the question of convening a high-level conference under
the auspices of the Uniled Nations, The Chair and the Coordinator of the draft
comprehensive convention, Ms, Maria Telalian, engaged in bilateral contacts




with interested dclegations on the outstanding issucs relating to the draft
comprehensive convention.

6. At its 3rd mecting, on 6 November, the Working Group held inlormal
consultations on the draft comprehensive convention and concluded its work.

7. 'The following section of the present report constitutes an inlormal
summary for relerence purpose only, not an official record of the proceedings,
of the exchange of views, starting with the exchange ol views in the Working
Group,

Informal summarics prepared by the Chairman of the Working Group of
the results of the informal comsultations on t(he draft comprehensive
convention and on the question of the convening of a high-level conference

A.  Draft comprehensive convention on international terrorism

8. Dclegations commenied on the oulstanding issues concerning the draft
comprehensive convention during the inlormal consultations held on 22 and 24
Ociober and on 6 November 2012, In the course of the discussions, the
Coordinator on the outstanding issues surrounding the drall convention, Ms.
Maria Telalian ({ireece), also responded to the comments made by delegations
and ollered clarifications.

1. (a) Comments of delegations

9. During the informal consultations on 22 and 24 October, delegations
reiterated their strong condemnation of terrorism in all its forms and
manifestations and generally stressed the importance they attached lo the
conclusion of the deaft comprehensive convention. Some delegations expressed
their conviction that, with the necessary political will, the remaining oulstanding
issues could be resolved. Reference was made to the call contained in the 2003
Outcome document. and other appeals to step up ellorts to conclude work made
during the current session in the context of the work of the General Assembly
and the Securily Council. Several delegations, in siressing the importance of
concluding negotiations, asserted (hatl they were ready Lo proceed on the basis of
the 2007 proposal, observing that it still had nol been rejected by any
delegation. The point was also made, however, that it would not be beneficial to
proceed hastily in the negotiations, and that the remaining issues should not be
minimized or resolved on the basis of competing inlerpretations. Some
delcgations asserted that the outstanding issues were not only political but also
legal, Those delegations stressed thal the 2007 proposal did not resolve all of
the problems raised duting the course of the negotiations and that, while it
should not be rejected, a true compromise solution on the draft convention
mighl require additional clements and concessions.

10.  Some delegations emphasized that the negotiations had been poing on for
many years and that the 2007 proposal made by the Coordinator, as a
compromise text, had been on the table for [ive years.



1. Concerning the outstanding issucs surrounding the deaft convention,
several delegations reallinmed their support lor the 2007 proposal made by the
Coordinator and  considered that it constiluted a  viable, legally  sound
compromise solution, and should be accepted without further change, They
further stressed that the proposal constituted a carcfully balanced compromise
text that cllectively sought to address the various concerns raiscd throughout the
negotiations. It was reileraled that the draft convention should be viewed as a
criminal law instrument, dealing with individual criminal responsibility,
Motrcover, il was noted that the proposal properly respected the inlcgrily of
iternational humanitarian law; it did not prejudice any of the norms of
iternalional humamitarian law applicable to terrorist acls committed during
armed conflict, but rather soughl to reinforce that body of Taw,

12, While some delegations reiterated their prefercnce [or the 2002 proposal
ol the Organization of Islamic Cooperation, they stated their continuing
willingness to eontinue to consider the Coordinator's 2007 proposal. They
nevertheless stressed that it was essential to address the pending substantive
legal issues, which, in their view, were not salisfactorily addressed by the 2007
proposal. In this context, the need for a clear legal definition of terrorism, which
distinguished terrorism from the legilimate struggle of peoples fighting in the
exercise of their right to self-determination, as enshrined in the Charter of the
United Nations, was emphasized. It was [urther asserted that the draft
convention could, it it was properly conceived. address elements that to date had
nol been sufficiently addressed in efforts to eliminate internaticnal terrorism
wilhoul necessarily relegaling them (o an accompanying resolution, These
clements included the root causes of terrorism. such as poverly, the double-
standards adopted by some States in their counterterrorism laws and policies,
and the wviclations of human rights thal often accompanied counterterrorism
efforts. In order to take account of these elements in the draflt convention, it was
emphasized thal the negotiations on the instrument should not be rushed.

13. The view was also expressed that the draft convention should eover acts
by individuals that effectively conirel armed groups, whether during armed
conflict or in peacetime, when those acts are not covered by international
humanitarian law, and previous proposals on this point were recalled
(ACE65/WG2/DP.1 and A/AC.252/2005/WP.2). The neeessity of including
aclivitics undertaken by military Torces of a State in peacetime, as well as the
nced Lo address the issue of State lerrorism, was also underlined.

14,  Some delegations reiterated their preference for the 2002 proposal
submitted by the previous Coordinator (A/37/37, annex V), which was based on
previously accepted language drawn from the International Convention on the
Suppression  of lerrorism  Bombings and other recenl counterterrorism
instruments, They nonetheless indicated that they would be willing to consider
the 2007 proposal, without modification, if that proposal would result in the
successtul conclusion of the negotiations. It was noted that what was needed
was a flexible approach Lo solving the impasse among delegalions, A meeting of
minds at the conceptual level was necessary, and this meant tackling the
miscanceptions that had served to bog down the negoliations, pariicularly those
coneerning the scope of the draft convention. [t was also stressed thal no cause




can |egitimize terrorist acts, and thus it was improper lo draw a dichotomy
between sell-determination and terrorism

15, Cencemning future work, some delegations were of the view that if the
current impasse in the ncgotiations continued throughout the current session and
into the meetings of the Ad Hoe Commiliee envisaged for 2013, then it may be
time to reconsider the working methods and the overall framework of the
negotiation processes. Some delegations expressed frustration that, despile the
continucd calls of the international community for the conclusion of the draft
convenlion, the necessary political will or its conclusion did not scem 1o exist.
Given this impasse and an apparent reticence lo engage in substantive
discussions on outstanding issues, it was suggested that delegations needed to
think seriously about whether to continue in the current manner. The view was
also expressed that a clear plan of action on how to move forward was Necessary
at this slage.

{b) Summary of comments by the Coordinator

le.  The Coordinator noted that the statements made by delegations during the
meeting indicated that political agreement on the dratt convention remajned
elusive. Disagreement continucd Lo centre on the exclusionary elements of the
draft convention covered by drall article 3. In this connection, the Coordinator
recalled the rationale behind the clements of an overall package that she had
presented in 2007 during the eleventh session of the Ad Hoc Commiltee
(A762/37).  She [urther rveminded delegations that she had presented, an
numerous occasions, the cxplanations behind the elements of an overall
package, which consisted of an additional preambular paragraph, an addition to
paragraph 4 and a new paragraph 3 of draft article 3 (former draft article |8)
(see  AS62/37. AJC.6/62/SR.16;  AMG33T:  A/CHI63/SR.14;  A6H3T:
AIC.6/648R.14; A/GS/3T; A/C.6/65/1..10; A/66/3T; and A/C.6/66/5R.28). The
clements of an overall package had been the oulcome of intensive deliberations
-among delegations spanning several years, and emerged from an effart to find
consensus, ‘The Coordinatar further reminded delegations that drall article 3 had
to be read as a whole and together with the other provisions of the drall
convention, in particular draft article 2.

17.  The Coordinalor noled that the dratt convention was intended to fill gaps
in the law and enhance couperation in the prevention and prosecution of terrorist
acts. The delinition of acts of terrorism conlained in draft article 2 would
represent the first time such a comprechensive definition had been included in an
international legal instrument. Despile the substantial aticntion thal had been
paid to the issue of terrorism by the international communily, agreement on
what exactly constituted terrorism still did not exist, and the drafll convention
would add considerable value in this regard.

18, 'The Coordinator reiterated that the draft convenlion was a law
enforcement instrument, ensuring individual eriminal responsibility based on the
obligation to extradite or prosecute (uwf dedere aut judicare). Accordingly, the
individual and not the State was the focus of the draft convention, an approach
followed consistently in the sectoral counter-terrorism instruments. ‘The




Coordinator nevertheless noted that other fields of law, including the Charter of
the United Nations, international humanitarian law. and the law of the
responsibility  of States  for internationally  wronglul  acts, addressed the
obligations of States. Moreover, the draft convention contained some provisions
concerning the obligations of States. The Coordinator also pointed out that
paragraph 1 of draft article 2 was concerned wilh any person who commits an
eflence unlawfully and intentionally. The phrase any person, logether with the
lerm wrlowfully, was the key to the understanding ol the scope ratione personae
of the draft convention,

19, The Coordinator also recalled that drall article 3 was aimed al carving out
trom the seape of the dratt convention certain aclivilies cssentially because they
were already regulated by other fields of law. It was a saleguard clause [ramed
as an applicahle law clause. In this context, the Coordinalor emphasized that the
draft canvention would not operate in a vacuum but would be implemented in
the context of an overall legal tramework. It was thus essential to respect the
integrity of those other fields of law and there was case law supporting this
approach, The addilional clements 1o the overall package were intended to
tortity the understanding thal no impunity was intended and that the integrity of
other ficlds of law, including inlernational humanitarian law, was safeguarded,
The Coordinator alse recalled an important understanding regarding which no
dispule exisled, namely that civilians would under no circumstances constitute a
legilimate target, either during armed conflict or in peacetime.

24, Wilh relerence o the deall resolution proposed during the 2011 session of
the working group (A/C.6/66/5R.28, para, 89). the Coordinator indicated a
willingness to discuss the matter with delegations at any time. The draft
resolution, which would accompany the legal instrument and should be
considered part of the overall compromise package, was presented in order to
capture the remaining outstanding issues that seemed intractable and, hopelully,
to facilitate eonsensus.

25. During the informal consultations on 6 November, it was reported that the
engagement during the bilateral contacts revealed that posilions among
delegalions were not yet gravitating towards a possible compromise despite a
lull of onc year of reflection. Unless there is a demonstration of political will
among delegations the impasse thal currentlly cxists would be difficult to
overcome. IL would certainly seem of little purpose W continue convening
meelings when there did not seem to be any demonstration of the requisite will
to seriously compromise. The continuing efforts in seeking (o lind a solution to
the outstanding issues concerning the draft convention were constrained by a
seeming absence of inlercst to engage as interested delegations mainlain their
preferred positions despile repeated attempts to explain Lhe rationale of the
elements of the overall package. This position however stood in marked
contrast to the declared desire to engage in open and constructive dialogue on
the difficult questions concerning the dratt comprehensive convention. The
Chair and the Friends rcgistered an optimistic disposition thal the process was
not tar away from resolving the issues legally. It was. however, important [or the
process to muster the necessary political will to surmeunt the [inal hurdle,




B. Question concerning a high-level conference

26. During the informal consultations, on 24 Oclober 2012, the sponsor
delegation. Egypl, reilerated its proposal, originally made in 1999, conesrning
the convening of a high-level conference under the auspices of the Linited
Nations. 1L again explaincd that a plan of action was needed in order io
cffectively address the legal and procedural aspects ol the fight against
terrorism. The conferenge would provide a forum to address all relevant issues,
including the root causes of terrorism, and could contribute effectively to Lhe
negotiations on the draft convention. It also recmphasized its position that the
convening of a conference should be ennsidered on its own merits and should
not be linked to the conelusion of the draft comprchensive convention. The
sponsor delegation further recalled that the proposal had been endorsed by Lhe
nMavement of Non-Aligned Countries, the African Group, the Organization of
Islamic Cooperation and the T.eague of Arab Stalcs.

27.  Same delegations reiterated their support for the proposal.  They
veinforced the position that the conference should be considercd on its own
merits and should not be linked to the conclusion of the drafl convention. [l was
panetheless mentioned that the caonference could provide an opporiunily to
address outstanding issues and facilitate the conclusion of the draft convention.
It was pointed out that the proposal for a high-level conforence represenied
new way forward, and [or (hat reason it deserved support. Some delegations
noted that the time had come lo hold the high-leve! confercnce, and that it
should be convened as soon as possible withoul any precondilions.

28 Some other delegations, while supporting the convening of the conference
in principle, questioned its timing and effectiveness. It was suggested that the
draft convention should continue to he the priority, and that the Working Group
of the Sixth Committee and the Ad Hoc Commitice established pursuant to
General Assembly resolution S1/210 were the appropriate [orums to continue
negotiations on the outstanding issucs. Accordingly, il was reiteratcd that the
convening of a high-level conference should be discussed only following the
conclusion of the drafl convention, and that the convening of a high-level
confercnce at this point was premature.




