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I. INTRODUCTION

1. This filing is made on behalf of the League of Arab States ("LAS") following
its Request for Leave to Submit Observations with respect to the Situation in
the State of Palestine to the Pre-Trial Chamber 1 (“Chamber”) on 14 February
2020,

2. Pursuant to Rule 103(1) of the Rules of Procedure and Evidence (the “Rules”)
and the Decision on 20 February 2020 by the Chamber of the International
Criminal Court (the “ICC" or “Court”), the LAS hereby submits its amicus
curiae observations in relation to the “Prosecution’s Request for a Ruling on
Jurisdiction under Article 19(3) of the Statute” {the “Request”), as set forth in

paragraph 220 of the Request?

3. The LAS is a regional organization based in Cairo, Egypt which was formed
on 22 March 1945. While initially comprised of only six members, there are
currently 22 member States across the Middle East and North Africa region,
which are: Algeria, Bahrain, Comoros Islands, Djibouti, Egypt, Irag, Jordan,
Kuwait, Lebanon, Libya, Mauritania, Moroceo, Oman, Palestine, Qatar, Saudi

Arabia, Somalia, Sudan, Syria, Tunisia, United Arab Emirates, and Yemen,?

' League of Arab States, Request for Leave 1o Submii Ctbservations with respect 1o the Sitation in the State of
Palestine, ICC-01/1 8-35-Corr, T, 16 February 2020

* Office of the Prosecutor of the [nternational Criminal Couwrt, request pursuant to article 19(3) for & ruling an
the Court’s territorial jurisdiction in Palesting, 1CC-01/18-12, 22 January 2020; Pre-Trial Chamber I of the
International Criminal Court, Decision on Applications for Leave to File Observatlons Pursuant to Rule 103 of
the Rules of Procedure and Evidence in the Situation in the State of Palesting, 20 February 2020, 10C-01/18-
63, para, 54

! List of Member States and the year of joining the LAS: Hashemite Kingdom of Jordan {1945), United Arab
Emirates (1971}, Balrain (1971}, Tunisia (1958}, Algeria (1962), Djibowi {1977), Kingdom of Saudi Arabia
(1945}, Sudan (1956), Syrian Arab Republic (1945), Somalia (1974}, Irag (1945), Oman {19713, State of
Palestine (1976, Chatar ( 1971), Comoros {1993}, Kuwait {1961), Lebanon { 1945), Libya (1953, Egvpt (1943),
Moroceo ( 1958), Mauwritania {1973), and Yemen (1945 The list of member States and history of LAS available
at hitmfwesow | tes el araboutlas Pases/Coundry Diada, caccessed, 15 March 2020,
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4. The LAS has as its purpose the strengthening of relations between the
member-states, the coordination of their policies in order to achieve co-
operation between them and to safeguard their independence and
sovereignty; and a general concern with the affairs and interests of the Arab

couintries, 4

5. Since its inception in 1945, the LAS has accorded particular attention to the
Question of Palestine given its centrality and importance for all Arab nations
and as an expression of the solidarity of the Arab peoples and States with the
Palestinian people and their plight, as well as given the importance of the

resolution of this Question for regional and international peace and security.®

6, As part of its efforts towards ending the Israeli occupation and achieving
peace, the LAS adopted in 2002 the Arab Peace Initiative in support of the
Palestinian cause and peace.® The plan called for full Israeli withdrawal from
all the territories occupied since 1967, independence and sovereignty for the
Palestinian State on the territories occupied since the 4™ of June 1967 in the
West Bank and the Gaza Strip, with East Jerusalem as its capital, and for a just
and agreed upon solution to the Palestine refugees problem in accordance
with UN General Assembly resolution 194 in exchange of normalization of
relations between all Arab countries and Israel. The plan was also endorsed
by the Organization of Islamic Cooperation, furthering its significance and
scope. The Arab Peace Initiative is an integral part of the terms of reference

for a just, comprehensive and lasting peace, together with relevant UN

1 League of Arab States, Charter of the Arab Leagoe, 22 March 1943 {Aricle 1T)

* Thid

*The Council of the League of Arab States, The Arab Pepce Initintive, 28 March 2002, ayailable at:
https:/ecforg.il'media_items/372 [The Arab Peace [nitiative] , accessed, 15 March 2020,

Mo, ICC-01/18 4/28
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resolutions, the Madrid principles, including land for peace, and the Quartet
Roadmap, as stated in UN Security Council resolution 2334, 7

7. The observations contained in this submission are thus based on the LAS's
extensive and direct involvement with the Question of Palestine over the past
75 years, in support of the fulfilment of the inalienable rights of the

Palestinian people, including the right to self-determination.

8. Insummary the LAS submits that:

a. The State of Palestine’s defined territory is well established under
international latw and comprises of the West Bank, including East Jerusalem,

and the Gaza Strip. Palestine's Statehood is a historical and undisputable fact;

b. A situation of eccupation does not transfer sovereignty from the occupied

State to the occupying Power; and,

c. Peace and justice are not J-J'u.r.lr::::!.l'};.I exclusive .

9. The question before the Chamber is strictly a matter of law. The LAS submits
that the Chamber’s application of the Rome Statute should be consistent with
the object and purpose of the Statute: to end impunity for the most serious
crimes that are of concern to the international community and to bring justice

to victims, including Palestinian victims. ®

? Ibid, para.2; United Nations Security Council Resolution S/RES/1515, 19 November 2003; “{w]welcoming
and cncouraging the diplomatic efforts of the international Cuarter and others, 1. Endorses the Qurtet
Performance-based Readmap to a Permanent Two-State Solution to the [sracli-Palestinian Conflict
(5/2003/529); 2. Calls on the parties to fulfil their obligations under the Roadmap in cooperation with the
Quartet and to achieve the vision of two States living side by side in peace and security.. ™

* According to the Preamble of the Rome Statute “the most serlous crimes of concern to the intermational
community &s a whole must nol go unpunished.”

Mo, ICC-01/18 5/28
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10. The absence of accountability has made peace more elusive, Without
accountability, and its potential for deterrence, crimes against Palestinian
victims have continued unabated. Not only is peace less likely in such
circumstances, but justice too will have been denied for victims of
international crimes. It is therefore essential that the Court abide by its
statutory requirements and its founding principles. Impunity can only serve
to foster criminality and undermines peace, while accountability furthers

justice and advances peace.

11, Thus, the investigation by the Court into the crimes occurring on the territory
of the State of Palestine, which comprises the West Bank, including East
Jerusalem, and the Gaza Strip, will advance justice, peace, and security in the

region.

12, At a time when the Court is under external threats and intimidation, the LAS
reiterates that it rejects efforts aimed at politicizing the Court's judicial
proceedings. The Court's independent character must be protected and

respected.”

II. SUBMISSION

a. Palestine as a State Party to the Rome Statute and a State under
international law

13. For the purposes of the proceedings before Court, the State of Palestine
became a State Party to the Statute on 1 April 2015.° The Rome Statute does

* See, PTC-1, Situation in Palesting, requests for leave to participate in the proceedings, by Brazil, [CC-01/18-
47; Hungary, 1CC-01/18-4%; Germany, 1CC-01/18-29; Austria, 1CC-01/18-42; Uganda, 1CC-01/18-62; and
Australiz, WOC-01/18-340,

"The International Criminal Court, The Stale of Palestine sccedes to the Rome Statute, available at:
https:/iwww.icc-cpi.int'Pagesfitem, aspxTname=pr1082 2. . see also; The Intemational Criminal Court,

No. ICC-01/18 6/28
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not mandate the Court to make determinations on the Statehood of States
Parties, nor does it provide a basis upon which to do so."! The Court thus
should not entertain calls for separate assessment of Palestine’s Statehood as
a pre-requisite for initiating an investigation. Palestine’s Statehood has
already been long established, and is currently reflected in both Palestine’s

international relations, and its accession to the Rome Statute,

t. A historical perspective?

14. As recorded in the letter of the Secretary General of the LAS to the Secretary
General to the United Nations, prior to 1948, Palestine, composed in its
majority of Arabs, was part of the Ottoman Empire, subjected to its rule of
law though enjoying full representation in its Parliament, Arabs had
constantly been seeking their freedom and independence, thus when the First
World War broke out, they sided with the Allied forces, who declared that
they were fighting to restore freedom to the nations. The Arabs therefore
“placed all their means at their disposal and in fact fought with them for the
realization of their national aspirations and their independence. Great Britain
took upon herself the recognition of the independence of the Arab Countries

in Asia including Palestine.” "

15. When the war ended, Great Britain did not fulfil its pledges. Instead Palestine

was placed under a Mandate entrusted to Great Britain, The terms of the

Palestine declares acceptance of ICC jurisdiction since 13 June 2004, available ot https:swww ice-
cpi.int/Pages/itemn. aspx 'name=pr1 080, accessed, 15 March 2020,

" Article 3 of the Rome Statute provides the limited jurisdiction of the 1CC,

'* For a comprehensive history of Palestinian statehood, see, John Quigley, the Statehood of Palestine,
International Law in the Middle East ComTics, Mew York, Cambridge University Press, (20100,

"* Cablegram from the Premier and Acting Foreign Secretary of All-Palestine Government to the Secretary-
General Concerning Constitution of All-Palestine Government, 28 September 1948, UN_Doc ASC.1L300,
available at: http-/learnpalestine. politics.ox. ac. uk/uploads/sources/S88¢ 155bba3 T4 pdf | accessed, 15 March
2024.

No. ICC-01/18 7128
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Mandate provided for the safeguarding of the interests of the inhabitants of
Palestine and their preparation for eventual independence to which they are
entitled by virtue of the Covenant of the League of Nations which admitted

that the inhabitants of Palestine were fit for it,™

16. At that time, the LAS recognized Palestinian sovereignty declaring:

“Even though Falestine was not able to control her own destiny, it was
on the basis of the recognition of her independence that the Covenant
of the League of Nations determined a system of government for her.
Her existence and her independence among the nations can,
therefore, no more be questioned de jure than the independence of
any of the other Arab States, Even though the outward signs of this
independence have remained veiled as a result of force majenre, it is not
fitting that this should be an obstacle to the participation of Palestine

in the work of the League [of Arab States].”"

17.0n the 19th of November 1947, the General Assembly made its
recommendations for the solution of the Palestine problem on the basis of
partition providing for the establishment of two States. The Mandate over
Palestine came abruptly to an end, leaving behind no legally constituted
authority in order to administer law and order. This gave rise to the Nakba,
in which entire Palestinian villages and towns were violently depopulated
and destroyed.” In response to the bloodshed, the Arab States were lead to

declare;

M 1hid
"* Pact of the League of Arab States, Cairo, March 22, 1943, Annex on Palestine, United Mations Treaty Series,

vol70, 237 {emphasis added)
15 Nakba refers to the period between 1947 and 1949 during which more than half of the Palestinian people

were systematically ethnically cleansed from Palesting and the State of lsrael was declared over lerritory

Mo, ICC-01/18 8/28
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“The right to set up a government in Palestine pertains to its
inhabitants under the principle of self-determinations recognized by
the Covenant of the League of Nations as well as the United Nations

Charter,

The Arab States recognize that the independence and sovereignty of
Palestine which was so far subject to the British Mandate has now,
with the termination of the Mandate, become established in fact, and
maintain that the lawful inhabitants of Palestine are alone competent
and entitled to set up an administration in Palestine for the discharge
of all governmental functions without any external interference. As
soon as that stage is reached the intervention of the Arab States, which
is confined to the restoration of peace and establishment of law and
order, shall be put an end to, and the sovereign State of Palestine will
be competent in co-operation with the other State members of the Arab
League, to take every step for the promotion of the welfare and

security of its peoples and territory.” ¥

18. Thus, on 1 October 1948, the All-Palestine Government, which had been
established under the auspices of the LAS, issued a Declaration of
Independence, affirming Palestinian right to self-determination as the
indigenous inhabitants of the land.” With the support of the LAS, the West

exceeding that allocated by the partition plan, thus undermining the Palestinian people’s historic and begal right
to self-determination. For more on Nakba see, |, Pappd, The Ethnic Cleansing of Palestine, Oxford, One world
Publications, 2006 and

'" Cablegram from the Premier and Acting Foreign Secretary of All-Palestine Govemment to the Secretary-
General Concerning Constitution of All-Palestine Government, 28 September 1948, UN.Doc. A/C.1.300,
available at: http:/leamnpalestine. politics, ox e uk/uplonds/sources/S88c 1 55bbad 74 pdf |, accessed, 15 March
2024,

"Blbid
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Bank, including East Jerusalem, passed under Jordanian control, and the
Gaza Strip under Egyptian control!” The Political Committee of the Arab

League made clear that such administration was tempaorary.

19. The LAS also emphasized the independence of Palestine and that the
sovereignty lies with its lawful inhabitants, the Palestinian people, who have

the right to determine their future, without foreign interference.?

20, In May 1949, the United Nations Conciliation Commission for Palestine
facilitated an agreement between Isracl and several Arab States, known as the
Lausanne Protocol in which it confirmed that the frontiers of Resolution 181

(I} would form the basis of future negotiations.™

21. However, since 1967, the 1949 Armistice line has been endorsed, inter alia, by
States, the International Court of Justice (“IC]"), the General Assembly and
the Security Council as the internationally recognized delimitation between
Israel and the occupied Palestinian territory, which is comprises of the West

Bank, including East Jerusalem, and the Gaza Strip.

22, Palestine’s statehood is reflected in the conduct of its international relations.

The State of Palestine has been a full and active member of the League of Arab

** Upon its ratification to the Rome Statute, King Abdullah 11 of Jordan announced that Jordan had renounced
all sovereign claims over the occupied Palestinian tervitory - see William Bourdon, “Jurisdiction of the
International Criminal Court over Human Rights Violations Committed by the lsraeli Forces in the Oceupied
Territories After July 1, 20027, 12 Palesting Year Sook of internatioms! Law 165, 178 (2002-2003)
"A.R.Azzam Pasha, Secretary-General of the League of Arab States, cablegram to the UM Secrefary General,
I5 May 1948, UN Doc. 8745, available ai: hitps;undocs.ora/S/745, sccessed, 15 March 2000

Y League of Arab States, Declaration on Palestine, 15 May 1948,

* United Nations Conciliation Commission for Palestine, Third Progress Report, Annex A, B and C, 21 June
1949, UN doc. AM92ZT.

No, ICC-01/18 10728
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States, the Non-Aligned Movement, the Organization of Islamic Cooperation,

the Group of Asia-Pacific States and the Group of 77 for decades.®
23. It has been recognized by 139 States around the world. ™

24.In 2011, Palestine became a full member of UNESCO, a UN specialized
agency for which membership is only open to States. In 2012, Palestine was
accorded observer State status in the United Nations. Since then, the State of
Palestine acceded to numerous instruments and joined several

organizations.™

e ’s Accession to f iilite

25, At the time of its accession to the Rome Statute, the issue of Palestine’s
Statehood had already been definitively determined by pertinent

international bodies and its instrument of accession was accepted in

 Including: State of Palestine is 8 member of many inter-governmental crganizations in addition to UNESCO,
including the United Mations Economic and Secial Commission for Western Asia ("ESCWA"), the United
Mations Industrial Development Organization (‘UNIDOY), the United Mations Conference on Trwde and
Development {'LINCTAD'), the United Nations Framework Convention on Climate Change UNFCCC™, the
Organisation for the Prohibition of Chemical Weapons (*OPCW®), the Organization of Tslamic Cooperation
(OIC), the Non-Aligned Movement (‘NAM'), the League of Arab Siates (LAS), the Asian-African Legal
Organization Consulting (' AALCO'), the International Olive Council (*10C"), the International Organization
for Civil Protection and Civil Defense (1"CDO™), the Warld Customs Organization (W0, the International
Seabed Authority (TSA) and the [ntemational Police Organization (‘INTERPOL"), Morcover, State of Palestine
is @ member of the Permanent Court of Arbitration ('PCA”) and the International Tribunal for the Law of the
Sea (ITLOS'). In 2018 it referred a complaint 1o the International Criminal Court arising out of Isracl’s
settlement enterprise and indiscriminate attacks on civilian targets. 229 Tt has also laid an inter-state complaint
agpinst Istacl for practicing racial discrimination and apartheid in Palestine in terms of Anicle 11 of the
Convention on the Elimination of All Forms of Racial Discrimination. Finally, in 2019 the State of Palestine
became chair of the Group of 77, the largest bloc of States in the United Nations comprising of 134 developing
States. As a Chair, the State of Palestine was entrusted in negotiating on behalf of 134 States with the rest of
the United Mations member Stnes and ensured that their iMereats are taken imto account.

* For a list of States that recognize State of Palestine, see: Permanent Observer Mission of the State of Palestine
t the United Nations, Diplomaric Refations: hitp://palestineun.org/sbout-palestine.diplo: s
YRefer to_ foomote 20, For more on State of Palesting's accession o international ireaties, see:
Bttpeiwsow, o fa o, prasir=ooaeedt Ay Lo iadall S0l gl LT i (lialay e b, e YL,
accessed, 15 March 2020,

No. ICC-01/18 11/28
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accordance with Article 125(3) of the Statute stipulating that “this Statute

shall be open to accession by all States” >

26. Even before Palestine became a State Party to the Rome Statute, it accepted
the jurisdiction of the Court by declaration under the Statute® By this
declaration, the Court was bestowed with the competence lo exercise

jurisdiction over crimes committed on Palestinian territory,

27. The State of Palestine’s accession to the Court is no different than the
accession of the other State Parties, whose obligations and the Court's duties
towards them remain non-contentious and unquestioned. The Court should
not deny the State of Palestine the equal treatment that it owes towards States
Parties. To single out Palestine for such treatment would not only undermine
the principle of equality of treatment, a fundamental tenet of the international
rule of law, it would also open the Court to accusations that it has been moved

by political considerations in the discharge of its functions under the Statute.

28. Similarly, and most obviously, the State of Palestine is not the first State Party
that has no effective control over parts of its territory due to the actions of
other States and non- States Parties. Examples may include, Georgia and
Cyprus, each of which has accepted the jurisdiction of the Court despite

lacking effective control over parts of their territory.®

* Rome Stanute of the Intemational Criminal Court, Article 125.

*' The Intemational Criminal Court, Palestine declares acceptance of ICC jurisdiction singe 13 June 2014,
available at: Witps:/‘'www. ico-opiintPagesitem.aspx Tname=pr D80,

# Office of the Prosecutor of the International Criminal Court, request pursuant to article 193} for a ruling on
the Court's territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 56

¥ ECHR, llaycu, Fudgment, & July 2004, 48767/99, para. 333 (ermphasis added), see also, paras 330-346: The
ECHR affirmed the position taken in Tlageu in several subsequent cases incleding Catan and Others, 19 October
2013, 43370/04 and 2 others, para. 109; See also European Commission of Human Rights, Report of the
Commission, 10 July 1976, applications 6780074 and 6950/75; and ECHR, Judgement, 10 May 2001, 25781/94,
para. 78

MNo. ICC-01/18 12/28
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b. The extent of the effects of the Occupation

29, The question of the scope of the territorial jurisdiction should be determined
by considerations of both fact and law.™ The status of the West Bank,
including East Jerusalem, and the Gaza Strip, as occupied Palestinian

territory is categorically established under international law.

30, The existence of a belligerent military occupation™ does not negate the State
of Palestine’s accession to the Rome Statute and its status as a State Party to
the Court. By extension, the Israeli occupation cannot deny Palestine its
rights, as enumerated under Article 12, including the right to refer Rome

Statute crimes perpetrated on its territory for investigation.

31. Thus the status of Palestine’s statehood, sovereignty and its territory are not
affected by Israel's occupation. Even prolonged and illegal occupations do
not change the status of the occupied territory.” Despite being occupied by
Israel, Palestineg's territory as comprising the West Bank, including East
Jerusalem, and the Gaza Strip, is well defined since 1967 and the right of the
Palestinian people to self-determination and statehood is recognized even

prior to 1948,

i, The mmgg:’gmf slatus of eccupalion

K. Marke, fdentity and Continnity of Stater v Public ternational Low, Genea, LibrairieDros: (19681 p.2; L
Crawford, The Creatiom qf'."'\'n'r.r!w' dir Maternational Law, Chford Clavendon Fress, 2%, 200G

David Raic, Srarehood and the Law of Self-Determinatfon, The Hague, Kluwer Law International, 2002, p.68;

Emma Playfair (ed) fternational Law and the Administration of Oecipled Tervitaries, Oxfond, Clarendon
Press, 1992, p. 169.

No. ICC-01/18 13/28
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32. the State of Palestine is solely and fully able to grant jurisdiction to the Court
to investigate crimes committed in the occupied Palestinian territory which

comprises the West Bank, including East Jerusalem, and the Gaza Strip,

33. There is a whole body of binding and consistent norms that the international
community has reaffirmed over decades in regard to the need to ensure the
fulfilment of the right to self-determination of the Palestinian people and the
obligation of Israel to end its occupation and to respect the territorial integrity
of the occupied Palestinian territory, in line with the UN Charter and

international law.

34. The United Nations Security Council Resolution 242 (1967), later reaffirmed
by Security Council Resolution 338 (1973), emphasized the inadmissibility of

the acquisition of territory by the use of force and affirmed:

“that the fulfillment of Charter principles requires the
establishment of a just and lasting peace in the Middle East
which should include the application of both the following

princip!es:

{i) Withdrawal of Israel armed forces from territories

occupied in the recent conflict;

(i) ~ Termination of all claims or states of belligerency and
respect for and acknowledgment of the sovereignty,
territorial integrity and political independence of every

State in the area and their right to live in peace within

No. ICC-01/18 14/28
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secure and recognized boundaries free from threats or

acts of force."™

35. Not only did the Unired Nations Security Council and the General Assembly
call for Israeli withdrawal from this territory, they also condemned “all
measures aimed at altering the demographic composition, character and
status of the Falestinian Territory occupied since 1967, including East
Jerusalem, including, inter alia, the construction and expansion of
settlements, transfer of lsraeli settlers, confiscation of land, demolition of
homes and displacement of Palestinian civilians, in violation of international

humanitarian law and relevant resolutions.”™

36, Furthermore, in its resolution according to Palestine observer State status, the
General Assembly reaffirmed “the right of the Palestinian people to self-
determination and to independence in their State of Palestine on the

Palestinian territory occupied since 1967,

37. In its resolution 476 (1980), the Security Council reaffirmed "the overriding
necessity for ending the prolonged occupation of Arab territories occupied

by Israel since 1967, including Jerusalem” .

38, Additionally, Security Council Resolution 465 (1980) also examined the
situation relating to settlements in the Arab territories occupied since 1967

and affirmed;

¥ United Mations Security Council Resolution S/RES/242, 22 Movember 1967 and United Mations Security
Council Resolution 338, 22 Oectober 1973,

™ [Inited Mations Security Council Resolution S/RES242, 2T November 1967

¥ United Mations General Assembly ASRES/AT/19, 27 November 2012

™ nited Mations Security Council Resolution 3/RES/47a, 30 June 1980,

No. ICC-01/18 15/28
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“that the Fourth Geneva Convention relative to the Protection of
Civilian Persons in Time of War of 12 August 1949 is applicable to the
Arab  territories occupied by Israel since 1967, including
Jerusalem... Deploring the decision of the Government of Israel to
officially support lsraelis settlement in the Malestinian and other Arab

territories occupied since 19677

39. In its resolution 478 (1980), the Council affirmed “that the enactment of the
"basic law" by Israel constitutes a violation of international law and does not
affect the continued application of the Geneva Convention relative to the
Protection of Civilian Persons in Time of War, of 12 August 1949, in the
Palestinian and other Arab territories occupied since June 1967, including
Jerusalem” and determines that all legislative and administrative measures
and actions taken by Israel, the occupying Power, which have altered or
purport to alter the character and status of the Holy City of Jerusalem, and in
particular the recent "basic law" on Jerusalem, are null and void and must be

rescinded forthwith,” =

40. Most recently, in resolution 2334 (2016), the Security Council reaffirmed “that
the establishment by Israel of settlements in the Palestinian Territory
occupied since 1967, including East Jerusalem, has no legal wvalidity™,
condemned “all measures aimed at altering the demographic composition,
character and status of the Palestinian Territory occupied since 1967,

including East Jerusalem™ and called upon all states to “distinguish, in their

# United Nations Security Council Resolution S/RES/463, | March 1980,

¥ United Nations Security Council Resolution S/RES/ATR, 20 August 1980, for more, see: United Mations
Secuarity Council Resolution S/RES338, 22 Ovtober 1973; other Resolutions inclede: United Mations, General
Assembly Resolutions 36/120 E, 10 December 1981, 377123 C, 16 December 1982, 38186 C, 19 Decembser
1983, 39148 C, 14 December 1984, 52553, @ December 1097, 53/37, 2 Deeember 1998, 54/37, 1 December
1909, 55:50, 1 December 2000, 5631, 63/30, 23 January 2000, 6420, 23 Jonuary 2000,65/17,70/16, 2
December 2014, 71721, 16 December 2016, 737135, 7 December 2017

No. ICC-01/18 16/28
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relevant dealings, between the territory of the State of Israel and the territories

occupied since 19677,

41. Since 1967, the United Nations, including the General Assembly, the Security
Couneil, the Human Rights Council and other bodies have thus issued more
than 390 resolutions reaffirming that the Palestinian territory comprises the

West Bank, including East Jerusalem, and the Gaza Strip.* This position was

* United Mations Security Council Resolution S/RES2134, 21 December 20146,

* United Nations Resolutions include: General Assembly Resolution 34/70 of 6 December 1979, reaffirmed
that “the acquisition of territory by force is inadmissible under the Charter of the United Nations and that all
tervitories thus occupied must be returned...also the urgent necessity of the establishment of a Just,
comprehensive and lasting peace in the region, based on full respect for the principles of the Charter of the
United Nations as well as for its resolutions concemning the situation in the Middle East and the question of
Palestine. .. that until Isracl, in accordance with relevant resolutions of the United MNations, withdraws from all
occupied Palestinian and other Arab tervitories, and until the Palestinian people attains and exercises its
inalienable national rights...a comprehensive and lasting peace in the Middle East, in which all countries and
peoples in the region live in peace and security with recognized and secure boundaries, will not be achieved":
Crencral Assembly Resolution 327161 of 19 December 1977 affirmed State of Palestine's PErmanent soversigniy
over natural resources the occupied territory of the West Bank, including East Jerusalem, and the Gaza Strip, it
also “[e]lmphasizes the right of Arab States and peoples whose ferritories are under lsraeli aeeupation o full
and effective permanent sovereignty and control over their natural and all other resources. .. Reaffirms that ail
measures undertaken by Iseael to exploit the human, paneral and all other reapurees, wephth and economic
activities in the occupied Arab territories are illegal and calls upon Israel immediately to desist forthwith from
all such measures. .. further reaffirms the rights of the Arab States and peoples subjected to lsreli azgression
and occupation to the resolution of, and full compensation for the exploitation , depletion and 1oss of and
damages to, their natural, human, and all other resources, wealth and economic activitics, and calls upon Fsrael
to meel their just claims”; Security Council Res 465 of | March 1980 examined the situation refating to
settlements in the Arab territories occupied since 1967 and “{a]ffirming once mare that the Fourth Geneva
Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 id applicable to
the Arab territorles occupied by lseael since 1967, mcluding Jerusalem... Deploring the decision of the
Government of Israel 1o officially suppoert Israelis settlement in the Palestinian and other Arab terrilories
oceupied since 1967, Security Council Resolution 1322 of 7 October 2000 called upon “lsrael, the accupying
Power, 10 abide scrapulously by its legal obligations and its responsibilities under the Fourth Geneva
Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 General Assembly
Resolution 60/39 of 24 October 2005 reaffirmed “[t]he illegality of the lsraeli settlements in the tarritory
occupied since 1967 and of [sraeli actions aimed at changing the status of Jerusalem. .. the construction by Jsrael,
the oceupying Power, of a wall in the Occupied Palestinian Territory, including in and around Enst Jerusalem,
and its associated regime, are contrary to international law”; Human Rights Council A/HRC/RES/37/35 of 23
March 201 8: “Stressing the urgent need for efforts to reverse the negative irends on the ground and to restore
# political horizon for advancing and accelerating meaningful negotiations aimed at the achievement of a peace
agreement that will bring a complete end to the Isracli occupation that began in 1967 and the resolution of all
core final status issues, withowt exception, leading to a peaceful, Jjust, lasting and comprehensive salution of
the question of Palestine”; Human Rights Council A/HRC/RES/24/30 of 11 April 2017: * Decply regretting the
ansct of the fiftieth year of the Isracli occupation, and stressing the urgent need for efforts (o reverse the negative
trends on the ground and restore a political horizon for advancing and accelerating meaningful nepotiations
afmed at the achievements of a peace agreements that will being a complete end to the Tsraeli eecupation that
began 1967 and the resolution of all core final status issues, without exception. leading to a peaceful, just, lasting
and cemprehensive solution to the question of Palestine”,
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also endorsed by the International Court of Justice and other international

m‘gans.“'

42, The United Mations General Assembly, has also made pronouncements
concerning the international status of the Occupied Palestinian Territory,
including East Jerusalem, the right to self-determination of the Palestinian
people, the illegality of the construction of settlements and the Wall in breach
of this status. These pronouncements undoubtedly produce definitive legal

effects,

43. Indeed, the General Assembly has established its competence to determine
the peoples entitled to exercise their right to self-determination. Its
resolutions have entailed a host of legal consequences. In its past practice in
relation to Non-5elf-Governing territories, the General Assembly asserted its
competence on numerous occasions to make such binding determinations
concerning the status of territories, inter alia, in the cases of Alaska and
Hawaii, Puerto Rico, Portuguese overseas territories, as well as Southern
Rhodesia and Namibia. In so doing the General Assembly affirmed the rights
and obligations which these territories had under the Charter and general
international law. This came to be an accepted part of United Nations
practice, with the General Assembly becoming responsible for overseeing the
realization of the right to self-determination by numerous former colonies

and mandated territories.2

Y The International Court of Justice, Legal Consegquences of the Construction of a Wall in Occupied
Paolestinian Territory, Advisery Opinion, [C] Report 2004; for more, refer to footnote 19,

** The Charter of the United Nations, 26 Tune 1945, Chaprer X1, Articles 73274 {Declaration Regarding Mon-
Self Governing Territories), Chapter X101, Articles 75-83 (Imemnational Trusteeship Svstem), Chapter X111,
Articles 8691 (Trusteeship Council); United MNations General Assembly A/RES (1), 9 February 1946; United
Nations General Assembly A/ Ldas (X1Y), 12 December 1959, United Nations General Assembly ARES 1514
(XV) 14 December 19640, United Mations General Assembly A/RESZ160 (XX, 30 Movember 1566; United
Nations General Assembly A/RES/3236, 22 Movember 1974, and many others, See also: Antonio Cassese, Self-
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44, The International Court of Justice confirmed the authority of the United
Nations General Assembly to make these determinations. In its Advisory
Opinion on Namibia, the Court pointed to legal consequences which flow
from General Assembly resolutions and from determinations which the
Court has referred to as having "operative design”. Further, in replying to the
objection that the Assembly had made pronouncements which, not being a
judicial organ, it was not competent to make, the IC] underlined: "To deny to
a political organ of the United Nations . . . the right to act, on the argument
that it lacks competence to render what is described as a judicial decision,
would not only be inconsistent but would amount to a complete denial of the
remedies available against fundamental breaches of an international

unclertaking." 43

i1, The applicable leeal frametvork and the laie nf occupation and its

imiplications

45. The International Court of Justice confirmed in its Advisory Opinion on the
Wall that the Palestinian territory comprises the West Bank, including East
Jerusalem, and Gaza. Numerous United MNations Security Council and
General Assembly Resolutions do the same, including notably United

Nations General Assembly Resolution 58/292 of 2004, that was adopted by

Determination of Peoples. A Legal Appraisal, Cambridge, Cambridge University Press, 1995 East Timor
(Portugal v. Australia), Judgment, ICI Reports 1995, p 102; Crawford, The Creation of States in International
Law, Oxford Clarendon Press, 2nd ed, 2006, M., Shaw, International Law, Cambridge, Cambridge University
Press, 8th ed, p. 162, The right to self-determination iz affirmed by the Charer of the United Mations and iis
cofitent is clarified in the Declaration on the Granting of Independence to Colonial Countries and Peoples of
E980 and the Declaration on Principles of [nternational Law Conceming Friendly Relations and Co-operation
among States in Accordance with the Charter of the United Nations of 1970, It has been acknowledged by the
International Court of Justice and confirmed by the International Covenant on Civil and Political Rights, the
International Covenant on Economic, Social and Cultural Rights and recognized by many jurists.

F Lepal Conseguences fir States of the Continued presemce of Seuth Africa in Namibia (South Wess Africo)
NMotwithstamding Security Conmct! Resafusion 276 (1970, Advisory Opinion, 1C) Reports 1971, para, 102,
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140 States including some those contesting the court’s Jurisdiction in this

maltter, The Resolution affirmed that:

“[Tlhe status of the Palestinian territory occupied since 1967,
including East Jerusalem, remains one of military occupation,
and affirms, in accordance with the rules and principles of
international law and relevant resolutions of the United
Nations, including Security Council resolutions, that the
Palestinian people have the right to self-determination and to
sovergignty over their territory and that Israel, the occupying
Power, has only the duties and obligations of an occupying
Power under the Geneva Convention relative to the Protection
of Civilian Persons in Time of War, of 12 August 1949 and the
Regulations annexed to the Hague Convention respecting the

Laws and Customs of War on Land, of 1907 "«

46. Indeed, the applicable law regulating belligerent occupation includes: 1907
Hague Regulations;*® 1949 Geneva Convention IV on the Protection of
civilians;® and the 1977 Additional Protocol L¥ These laws, reflected in
customary international law, are applicable in every situation of occupation,

irrespective of circumstances surrounding jus ad bellum.® lsrael’s oceupation

' United Nations General Assembly Resolution 58292, 6 May 2004,

**Hague Convention (IV) Respecting the Laws and Customs or War on Land and Its Annex: Regulations
Concemning the Laws and Customs of War on Land, 18 October 1997, Aricles 42-56.

"*The Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 12 August 1949,
Articles 27-34 and 4778,

*"Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims
in International Armed Conflicts, & Tune 1977, Articles 63-71

* The Charter of the United Nations, 26 June 1945, Article 2(4); Military and Paramilitary Activities in and
against Necaragua (Nicaragua v United States of Ameriea), Turisdiction and Admissibility, Judgment, 1C)
Reports 1984, para. 190 Infernational Low Commission, Commentarics Aricles State Responsibility for
Intemationally Wrongful Acts, commentary o Article 40, p. 112; Legal Consequences of the Construction of o
Wall in the Occupied Palestinian Territory, Advisery Opinion, [C) Eeports, para. 87,
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of the State of Palestine is a fact recognized and regulated by international

law.

47. The laws governing occupation aim at closely regulating the occupation to
make sure that the territory is restored to the State of the sovereign.* The
prohibition of transferring sovereignty to the occupier is a cornerstone
principle of the law of belligerent occupation. As also correctly highlighted
by the Prosecutor in her filing, safeguarding the protected people includes
guaranteeing the overarching right to self-determination of the occupied

people, recognized as a right erga omnes in international law.™

48. The law of occupation safeguards the occupied territory and its people from
any attempts of annexation or claims of sovereignty over the occupied
territory by the occupying Power. The status of occupation of the territory of
the State of Palestine therefore confirms both the sovereignty of the

Palestinian people over the territory and Israel’s lack of sovereignty as an

occupying power.

49, Thus, Palestinian sovereignty over the West Bank, including East Jerusalem,
and the Gaza Strip cannot be legally contested especially by I[srael, which
under international law cannot make any legitimate or lawful claims to

sovereignty over the territory it occupies,™

"Michael Lynk, Report of the Special Rapporteur on the Simation of Human Righis in the Palestinian
Temitories Occupied since 1967, General Assembly Seventy-Second session, 23 Oetober 2017, A/T2/556; see
also: Aeyal Gross, Writing on the Wall Rethinking the international Low of Gecuparion, Cambridee,
Cambridge University 2017 p26-29,

“Dffice of the Prosecutor of the Intermational Criminal Court, request pursuant to article 19(3) for a ruling on
the Court's territorial jurisdiction in Palestine, [CC-01/18-12, 22 January 2020, para, [47-156,

" Emma Playfair (ed) aternational Laow aned the Advtiistrarton af Oeeupied Tervitartes, Oxford, Clarendon
Press, 1992, p. 169,
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fif, The illegality of lsrael’s occupation

50. The four elements that define an occupation’s legality are the prohibition of
annexation, the temporary nature of the occupation, safeguarding the best
interest of the occupied people, and most importantly, administering the
occupied territory in full compliance with international law.® International
law and the international community distinguish between a legal oceupation
and an illegal occupation. This was confirmed in the Advisory Opinion of the
ICT in Legal Consequences for States of the Continued presence of South African in
Namibia (South West Africa) Notwithstanding Security Council Resolution 276

(1970).%

51. Many United Nations resolutions have condemned Israel for its illegal acts
that violate peremptory norms of international law and its obligations under
the laws of occupation, such as, the construction of settlements and the Wall,
the transfer of its civilians into the occupied territory, the illegal annexation
of East Jerusalem, and the continued and systematic violations of the rights

of the Palestinian people. 3

52. In 2017, Michael Lynk, the Special Rapporteur on the Situation of Human
Rights in the Palestinian Territories Occupied since 1967, condemned the
occupation as illegal on the grounds of annexation, transfer of civilians, denial

of self-determination, prolonged period of occupation, and systematic

20.Ben-Naftali, A, Gross & K. Michaeli, "[llegal Occupation: Framing the Occupied Palestinian Territory™,
Berkeley Journal of International law (2005), p. 551-3; Aeyal Gross, Weitlag o0 the Wall Rethinking the
Iaternational Low of Ovoupation, Cambridge, Cambridge University 2017 p.17-26.

YLegal Consequences for States of the Comimued presence of South Africa in Namibia (South West Africa)
Notwithstawading Security Councll Resoliution 278 (19703, Advisory Opinion, 1C) Reports 1971,

*For more on lsraeli violations, sce: Michae] Sfard, The Wall and the Gatem Israel, Palestine and the Legal
Battle for Human Rights, Mew York, Metropolitan Books, 2018; John Dugard, Confronting Apartheid, A
Personal History of South Africa, Namibia and Palesting, Johannesburg, Jacana, 2018, pp.202-259.
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violations of the laws of occupation.®

53. Combined, these factors rebut any argument regarding the transfer of

sovereignty or the acquisition of territory by occupation,

54. In these circumstances, the status of the territory of the State of Palestine as
an occupied territory should be regarded as further motivation to reaffirm
the scope of territorial jurisdiction and ensure the protection of the Palestinian
people. The Court’s assertion of jurisdiction in the circumstances will be
consistent with the law on belligerent occupation, and will be a vital means

of safeguarding the best interests of the occupied people.

¢. lmplications of an investigation on future peace negotiations

55. As indicated by the Office of the Prosecutor in its paper on the interest of
justice, the objectives of Peace and justice are not mutually exclusive, Rather,
they are complementary.

“The ICC was created on the premise that justice is an
essential component of a stable peace. The Preamble to the
Statute recognizes that the crimes under the Court's
jurisdiction threaten the peace, security and well-being of the

wiorld M=

L. previpus peace initiatives do not restvict any crimingl nvestigations

“Michael Lynk, Reporr of the Speclal Rapportenr on the Simation of Human Kights in the Palestinian
Territories Oveupied since TV67, General Assembly Seventy-Second session, 23 October 2017, A/T25556

* Office of the Prosecutor, Policy Paper on ﬂ]g Imterest of Justice, September 2017, p. 8, available af;
hitps:fwene icc-cpi.int NR rdonlvees/ TT2COSC0-FA4 D433 1 -AF(0-
T3422BR2 3528/ 143640 1CCOTPIMerestsOfustice. pdf , accessed, |5 March 2000,
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56. The League has always been supportive of a just, comprehensive and lasting
solution to the Question of Palestine. Prior to the Arab Peace Initiatbive, the
League supported the Oslo Accords that were designed to set the stage for a
just and lasting peace in the region after a five-year transitional period. It was
an interim agreement based on United Nations Security Council resolutions

242 (1967) and 338 (1973).%

The Oslo Accords do not restrict the rights of the occupied State or the
occupied people nor preclude the Court from opening an investigation into
the crimes committed on the territory of the State of Palestine. The Fourth
Geneva Convention contemplates that an occupying power may enter into
special agreements to assist in the provision of functions of government to

the protected population.®™

57. As noted at Article XXXI paragraph 6 of the Accords, “neither party shall be
deemed, by virtue of having entered into this Agreement, to have renounced
or waived any of the existing rights, claims or positions”.® The Accords
further stipulated that “the two Parties view the West Bank and the Gaza
Strip as a single territorial unit, the integrity and status of which will be
preserved during the interim period”. However, Israel did not stop its
criminal conduct following the conclusion of these accords, as the

International Court of Justice found, including by seizing lands for its

“"Dieclaration of Principles of Interim Self-Government Armangements (1993), International Legal Materials
1525; The Israeli — Palestinian Interim Agreement on the Gaza Steip and the Jericho Aren, 4 May 1994,
[ntermational Legal Materials (1994) p. 622; Agreement on Preparatory Powers and Responsibilities, 29 August
1994 International Legal Miterials {1995), p. 455; Interim Agreement on the West Bank and the Gaza Strip, 28
September 1995, Internationzl Legal Materials (1997), p. 351 Protocel congerning the Redeployment in
Hebron, Jerusakem, 17 January 1997, Intemational Legal Materials (1997), p.a30; Wye River Memorandum,
28 October 1998, Intermnational Legal Materials (1998), p. 1251.

* The Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 12 August 1949,
Articles T and &,

* Preamble and Articke XXX Interim Agreement on the West Bank and the Gaza Strip (1995,
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settlement enterprise, transferring its own population into occupied territory
and forcibly displacing Palestinians®. This criminal conduct falls squarely
within the Court’s jurisdiction, as contemplated in the Rome Statute itself.
The LAS notes that Articles 7(1)(d) and 8(2)(b){viii) provide the Court with
jurisdiction over acts of transfer of population, including when committed by

an gccupying power to or from occupied territory.®

ii. treation would ol have any vefarion e negoliations

58. It appears to be posited by some gmici that a determination on territorial
jurisdiction by the Pre-Trial Chamber might jeopardize future peace and/or
negotiation efforts. A pronouncement by the Chamber on the subject of its
territorial jurisdiction is in no way incompatible with the pursuit of peace or

negotiations. Arguments to the contrary are untenable,

59. This has been acknowledged by the International Court of Justice. In the
Legality of the threat or use of nuclear weapons, the IC] refused to regard the
contention that a finding from the Court might adversely affect ongoing
peace negotiations and, therefore, be contrary to the interest of the United
Nations, as a compelling reason to decline to exercise its jurisdiction. The
Court answered this allegation by asserting that "no matter what might be its
conclusions in any opinion if might give, they would have relevance for the
continuing debate on the matfer in the General Assembly and would present an

additional element in the negofiations on the matter... Tha! being so, the Courl

“The Internitional Court of Justice, Legal Consequences of the Construction of a Wall in Occupied Palestinian
Territory, Advisery Opinion, 1C) Report 2004, pares 119-121
! Rome Statute, Preamble, para. 7; and Article 803) and Article 8his(2)
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cannot regard this factor as a compelling reason to decline to exercise its

Jurisdiction."=

60. Similarly, the LAS submits that advancing accountability for international
crimes and serving the cause of justice would facilitate and indeed serve
peace efforts. As with the IC], the ICC cannot regard this factor as a

cnmpe”ing reason to decline to exercise its jurisdiction.

11, CONCLUSION

61. Based on the above, it is clear that the territory of the State of Palestine
comprises the Palestinian Territory, including East Jerusalem, occupied by
Israel since 1967 (i.e. the West Bank, including East Jerusalem, and the Gaza

Strip).

62. The prospect of resuming a political process of negotiations has no bearing
on the question of jurisdiction in pursuit of justice and accountability for

international crimes, as they are defined under the Rome Statute.

63. As a matter of law and fact, it is indisputable that the Palestinian people are
the sole sovereign in the Occupied Palestinian Territory, including East

Jerusalem,

64. The question before the Chamber is strictly legal. As a matter of law, the

Chamber has full competence and authority to rule that for purposes of the

" Legality of the Threat or Use of Nuclear Weapons, ICT Reports 1996, para, 17, emphasis added.

Mo, ICC-01/18 26/28



ICC-01/18-122 19-03-2020 27/28 NM PT

Rome Statute, the scope of the Court’s territorial jurisdiction would be the

occupied Palestinian territory as a whole,

65, By finding that it has competent jurisdiction in relation to crimes committed
in the West Bank, including East Jerusalem, and the Gaza Strip, the Court's
judgment will be congruent with well-established norms of international law,
United Nations General Assembly and Security Council resolutions, and the

findings of the International Court of Justice.

66. The LAS aligns itself with the submission of the Prosecutor in that there
appears to be a reasonable basis to believe that crimes have been committed
on the territory of the State of Palestine, a State Party of the Rome Statute.

These crimes fall within the jurisdiction ratione loci of the Court.

67. Any finding to the contrary would create the intolerable situation under
international law where the very body designed to ensure accountability for
international crimes, including and especially in territories under occupation,
has denied itself the jurisdictional competence to consider violations of the
Rome Statute, The signal to the victims of such crimes would be similarly
intolerable: their territory and their rights to and within that territory would
be recognized by international bodies for all purposes except the most critical
one: to be free from the most serious crimes that are of concern to the

international mmmunit}r as a whole,

&8. Finally, the possibility of this Court to exercise justice over crimes committed
on the territory of Falestine is of immense importance to the possibility of
peace. Widespread and systematic violence against Palestinians and state-
organized displacement, fostered by total impunity, have become for Israel a

national modus operandi and an alternative to peaceful neighborly relations.
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The ICC has its part to play in order to make the rule of law relevant once
again to Israeli officials and to put a high price on their continued disregard
tor it, Palestinian victims deserve justice, and the ICC could well be the only

avenue to provide it. Justice was for them long delayed and it should not be

denied.

Said Abu Ali
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At Cairo, Egypt
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