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NON-PAPER
Indonesia’s Proposals and Recommendations 
To the Human Rights Council

I.
General Comments
The Human Rights Council, which came into being in 2006 after the agreement of world leaders in September 2005 to replace the Commission on Human Rights, will become a credible and effective institution galvanizing international cooperation in the promotion and protection of human rights if it faithfully implements the principles that all human rights are universal, indivisible, interrelated, interdependent and mutually reinforcing; all human rights must be treated in a fair and equal manner, on the same footing and with the same emphasis; and ensuring universality, objectivity and non-selectivity in their consideration. 
Its inception is a result of the efforts made to reform the United Nations, particularly in the area of human rights. The main purpose of replacing the Commission on Human Rights with the Council is to strengthen the role of the main human rights body of the UN to meet new global needs and challenges for better human rights promotion and protection. Therefore, it should also serve as a forum to enhance dialogue and broaden understanding among civilizations, cultures and religions.
The Council made a promising start during the election of its new members in May 2006 when all candidates, before being considered by the General Assembly, expressed their commitment and pledged to promote and protect human rights. This was the first time this kind of pledging took place which would help ensure the high quality of member states’ contribution to the effective functioning of the Human Rights Council. 
Since there is a great need to mainstream human rights within the UN and there are many agencies dealing with specific human rights issues, Indonesia is of the view that the Council should become the catalyst to further the overall efforts of the UN system to promote and protect human rights. This is also in line with the policy of the UN to achieve system-wide coherence. The Council would thus become the hub to which the human rights programmes and activities of the various bodies are the spokes. The Council should be the driving force behind the UN’s endeavours in the area of human rights.
Under the policy of system coherence as a way of improving the work of the UN, the Council should play a catalytic role in the following areas: 
a. Human rights education (Operative Paragraph 5 a)

b. Advisory services and technical cooperation (Operative Paragraph 5 a)

c. Norms and standards setting (Operative Paragraph 5 c)

d. Follow-up to the goals and commitments related to the promotion and protection of human rights emanating from the UN Conferences and Summits (Operative Paragraph 5 e)

e. Mainstreaming of human rights within the UN system (Operative Paragraph 3)

Such a catalytic role for the Council is necessary to complement the efforts of national governments to fulfil their responsibility for promoting and protecting human rights at the country level. 
Indonesia makes this advocacy in fulfilment of its constitutional mandate to help make a better world of social justice and freedom. It is therefore Indonesia’s international responsibility to contribute as much as it can to ensuring that the Council will function according to the wishes of United Nations (UN) members. Accordingly, Indonesia would like to present the following proposals and recommendations to the Council in its first meeting in Geneva commencing 19 June 2006.  
II.
Specific Issues

As a subsidiary organ of the General Assembly and as replacement of the Commission on Human Rights, the Human Rights Council should establish its working methods in accordance with relevant provisions of the UN Charter and principles contained in the General Assembly resolution 60/251. These working methods should ensure transparency, fairness and impartiality, result-oriented, allow for subsequent follow-up discussions to recommendations and their implementation, genuine dialogue and cooperation. 
1. 
Gross violations of human rights


Operative Paragraph (OP) 3 of resolution 60/251 stipulates that the Council should address situations of violations of human rights, including gross and systematic violations. 

The Council is yet to review the mechanisms under the Commission on Human Rights dealing with human rights violations, and to devise a new one or new ones, taking fully into account the relevant principles contained in the GA Resolution 60/251. It is true that there is no specific reference in the Resolution 60/251 to modalities for addressing human rights violations.

The Council may hold a special session to respond to human rights emergencies. But there is no definition of human rights emergency in the resolution. It is left to Member States to decide whether a situation is a human rights emergency by a vote of one third of its membership. In order to prevent arbitrary proposals for holding a special session, it is advisable that the Council establish criteria for admissibility. 

The erstwhile Commission on Human Rights was plagued with politicization and the application of selectivity and double standards in country specific resolutions because the initiative to table a country specific resolution was an exclusive right of Member States, without agreed criteria to guide the admissibility of the initiative. While confidential procedures (1503) in dealing with gross and systematic human rights violations were less politicised, they were regarded as ineffective because it took such a long time to deal with a case and there was no strong follow-up.


The Council should develop modalities to address human rights violations with a new approach based on the relevant principles contained in GA Resolution 60/251. This should be carried out in the context of the review of the mandates and mechanisms of the Commission on Human Rights, including its complaint procedures, as provided by Paragraph 6 of the resolution.


For this purpose, the applicable principles are: 
a. Universality, objectivity and non-selectivity in the consideration of human rights issues, and the elimination of double standards and politicization (PP9)

b. Cooperation and genuine dialogue to enhance the capacity of Member States to comply with their human rights obligations for the benefit of the largest number. (PP10)

The practice on country specific resolutions under the Commission on Human Rights hardly complied with these principles.


A new modality to address human rights violations should be less politicised, more constructive in its approach, and allow for subsequent follow-up discussions on recommendations and their implementation. 
A new modality of addressing human rights violations should emerge and be built upon the positive features of 1503 procedure. New elements should be introduced to overcome the shortcomings suffered by the procedure. The Council can consider and adopt country specific resolutions in public meeting only against persistent human rights violations by uncooperative governments after having gone through stages of confidential considerations.
A situation which requires the urgent attention of and response by the international community may be addressed by the Council through a special session. In order to prevent possible arbitrary initiatives by any member State, a set of criteria for admissibility should be developed. Among such criteria should be the following:

i.
The human rights violations are gross and widespread and of great magnitude; and

ii.
There is apparent inability or unwillingness on the part of the concerned Government to prevent the situation from further deteriorating or to ensure that the situation is properly addressed.

2.
Universal periodic review
Indonesia supports the Universal Periodic Review as a tool for assessing the fulfilment by each State of its human rights obligations and commitments. Such a review can be useful in addressing the problems of politicization and selectivity in dealing with human rights issues. The mechanism will place all governments under scrutiny, making them more transparent with regard to their efforts to promote and protect human rights as mandated by the UN Charter and principles of erga omnes obligations. Indonesia hopes that this review will provide accurate information regarding the situation of all human rights in each country.
The review should also serve as a tool for identifying obstacles and challenges of countries in protecting certain human rights and fundamental freedoms. With technical assistance and advisory services from the OHCHR, the review can also identify strengths and opportunities for promoting human rights and fundamental freedoms. 
The Universal Periodic Review should be conducted in a constructive manner on the basis of the report and information submitted by the State under review and it should be aimed at strengthening the state’s capacity to comply with its human rights obligations.

The review should promote application of coherent policies in the implementation of human rights mandates by Member States and relevant human rights bodies. In this context, data obtained from specialized agencies, bodies, funds and programmes with a human rights mandate can complement the information submitted by Member States. 

Considering the existing supervisory mechanisms already in place within the many specialized agencies, the Council should conduct an analysis of these mechanisms in order to adopt their relevant features into its own Universal Periodic Review mechanism, whenever appropriate. An excellent example is the supervisory mechanism in the ILO, which is the oldest of its kind, dating back to 1919. The two elements that account for the success of the ILO mechanism are: first, the wealth and diversity of the procedures that it comprises, and, second, the role taken by non-governmental participants. 

Civil society, in this case the non-governmental organizations, should also have a role in the Universal Periodic Review system. The Council needs to involve the civil society in providing information regarding a particular country being reviewed. However, when any country is under Universal Periodic Review, only local NGOs should be called upon to provide information, as foreign NGOs do not have the necessary depth and clarity of perspective on the real human rights situation in that country.   
The resolution stipulates that the Universal Periodic Review mechanism shall complement and not duplicate the work of the treaty bodies. Therefore, the mechanism should not focus on specific human rights and fundamental freedoms as the treaty bodies do, but instead adopt general approach on State’s obligations in the field of human rights, namely promoting, respecting, protecting and fulfilling aspects of its human rights obligations. 
To ensure that such review will not create a burden of new or redundant reporting obligations, Indonesia proposes that, aside from obtaining information from the Council’s mechanisms and other reliable sources, the Council should establish modalities for the conduct of its dialogue with officials who are responsible for the fulfilment of the national obligation on the promotion and the protection of human rights.
An open and transparent negotiation on the modalities of the universal periodic review should be among the top priorities on the agenda of the Council. For this purpose, an open-ended working group should be established. The terms of reference of the working group should be based on paragraphs 5(f) and 9 of the resolution. Given the importance of the review, the timeframe for its completion should strictly adhere to the stipulation of the resolution, which is within one year after the Council convenes its first meeting. No artificial deadline other than that should be introduced.

The modality of this mechanism should be built on the following elements:

a) based on objective and reliable information, of the fulfillment by each State of its human rights obligations and commitments

b) in a manner which ensures universality of coverage and equal treatment with respect to all States; 

c) the review shall be a cooperative mechanism 

d) based on an interactive dialogue 

e) with the full involvement of the country concerned and with consideration given to its capacity-building needs; 

f) such a mechanism shall complement and not duplicate the work of treaty bodies; 

3.
Technical assistance, human rights education and capacity building
OP 5 (a) of the resolution provides the Council with a mandate to promote human rights education, technical assistance and capacity building with the consent of the Member States concerned. In other words, the Council will serve as the main United Nations forum for dialogue and cooperation on human rights.  Its focus will be to help Member States meet their human rights obligations through dialogue, capacity building and technical assistance.
In the past, dialogue, technical assistance and capacity building were not given sufficient attention. Indonesia is of the view that the Human Rights Council should increase its level of technical assistance and put greater emphasis on national capacity building and human rights education. In the case of Indonesia, for example, the Government needs to disseminate human rights information and basic principles to no less than three million public officials, which is a conservative estimate. In this regard, Indonesia needs technical assistance to support that endeavour.
4.
Special procedures and mechanisms
OP 6 of the resolution stipulates that the Council shall assume, review and when necessary improve and rationalize all mandates, mechanisms, functions and responsibilities of the Commission on Human Rights in order to maintain a system of special procedures, expert advice and complaint procedures.
Since special procedures will play a crucial role in the Council, Indonesia is of the view that these should be further strengthened by, among other ways, ensuring transparency in the process of their selection as well as the independence and impartiality of mandate holders. 
The resolution makes specific references to special procedures, which should be given close attention. In reviewing them, the following should be considered:  
a) The system of special procedures is widely recognized as one of the strong points of the Commission on Human Rights which deserve to be retained in the Human Rights Council. The system will very likely serve the Human Rights Council in good stead. 
b) However, there is a widely held view that the system of special procedures needs to be rationalized with a view to enhancing its relevance to the needs and requirements of Member States, as well as its effectiveness.

c) Some shortcomings of the system of special procedures are as follows: 
i. Frequent overlapping of the mandates of one special procedure with those of another;

ii. The lack of a standard reporting procedure;

iii. The absence of a code of conduct, especially in dealing with politically sensitive issues;

iv. The lack of a reasonable balance of mandates between civil and political rights on one hand and economic, social and cultural rights, including the right to development, on the other.

In view of these deficiencies, the Council needs to take the following steps: 
a) Continue to rationalize the existing special procedures;
b) Improve the selection and appointment of mandate holders;
c) Develop a code of conduct, standards and guidelines of reporting; and
d) Link the system of special procedures with an experts’ body to be established by the Council, in order to create synergy and to ensure that Member States benefit from the collective thinking of the experts’ body on issues dealt with through special procedures that are more comprehensive and coherent. 
An important element of the special procedures is the mandate holders. Indonesia is of the view that, in the event of a special procedure consists of several independent experts, the composition of the mandate holders should represent geographical distribution and the various value systems, legal traditions, cultures and religions. 

Special procedures should be established for purposes of meeting program necessity and standard setting. Applying the needs-based approach, the concerned treaty body should hold consultations and dialogue with the parties to the treaty or review the complaint procedures and then present an analysis and identification of the issues that will be addressed through the special procedure mechanism. Special procedures for setting standards of human rights can also be established by the Council, after consultation with the different treaty bodies.

In establishing these special procedures, the Council should take into account the reports made by the ECOSOC and the Security Council in order to ensure coherence among these three bodies. The ECOSOC itself should use the system-wide coherence approach in its own work. 
5.
Intergovernmental Procedure


Indonesia also supports the retention of the practice of establishing intergovernmental working groups on specific issues for the purpose of developing new human rights standards. The Human Rights Council should establish such intergovernmental working groups based on programmes and after having consulted the treaty bodies and other related bodies for the purpose of maintaining coherence. 

With regard to expert advice, Indonesia offers the following views:  

a) An experts' body similar to the Sub-commission on the Promotion and Protection of Human Rights needs to be established under the Council to provide research work and studies on emerging issues. The experts’ body can also identify capacity gaps among the existing human rights instruments, clarify new concepts and initiate work on new norms and standards. 

b) A new expert body should be built on the strength of the Sub-commission while rectifying its shortcomings. 

c) It should serve as a solid, independent, representative and efficient think tank. 

d) The deliberations toward the establishment of this new experts' body should benefit from the advice of the Sub-commission as proposed in document E/CN.4/Sub.2/2005/L.48.
e) The Sub-commission should be requested to convene a final meeting to identify its unfinished business and to report it to the Council with recommendations on how to move forward.

f) The new experts’ body should work toward making the Council more representative of major civilizations, cultures, religions and religions in light of PP 7 of GA resolution 60/251. 

Regarding the review of complaint procedures, Indonesia proposes the followings:

a) The review should not be limited to 1503 procedures; it should also cover the Commission on Human Rights’ mandates, functions and mechanisms and responsibilities in dealing with country situations. 

b) The Council should develop modalities to address human rights violations with a new approach based on the relevant principles contained in GA resolution 60/251. This task should be carried out in the context of the review of the Commission on Human Rights’ mandates and mechanisms, including its complaint procedures, as provided by paragraph 6 of the resolution. 

c) Among the principles that should be applied in this review are the following: 
i. Universality, objectivity and non-selectivity in the consideration of human rights issues, and the elimination of double standards and politicization (PP 9)

ii. The promotion and protection of human rights based on the principles of cooperation and genuine dialogue aimed at strengthening the capacity of Member States to comply with their human rights obligations (PP 10). 

d) The 1503 procedures offers a good basis for a new modality for addressing human rights violations in less politicized, more constructive manner, and is equipped with a mechanism for follow-up discussions of recommendations and their implementation. 

e) The positive features of the 1503 procedures are that it integrates a set of criteria for admissibility of cases; it offers staged considerations of a country situation in confidentiality; and allows for follow-up discussions. However, these procedures were created by an ECOSOC resolution and will therefore not be applicable to the Council, as it is subsidiary body of the General Assembly and not under the ECOSOC.

f) New elements should be introduced to overcome the shortcomings of the procedures. Through these procedures, the Council should consider and adopt country specific resolutions in public meetings only in the face of persistent human rights violations by uncooperative governments after having gone through stages of confidential consultations and deliberations.  

g) A situation which requires the urgent attention of and response by the international community may be addressed by the Council through a special session. In order to prevent possible arbitrary initiatives by any member State, a set of criteria for admissibility should be developed. Among such criteria should be the following:

i.
The human rights violations are gross and widespread and of great magnitude; and

ii.
There is apparent inability or unwillingness on the part of the concerned Government to prevent the situation from further deteriorating or to ensure that the situation is properly addressed. 
An important element of the special procedures is the mandate holders. Indonesia is of the view that, in the event of a special procedure consists of several independent experts, the composition of the mandate holders should represent geographical distribution and the various value systems, legal traditions, cultures and religions. 
6.
Treaty body reform


The establishment of a treaty body to monitor compliance to an international human rights treaty is mandated by the provisions of the treaty itself. At present there are seven international human rights treaties, each having its own treaty body that monitors the implementation of its provisions. Since each of these seven treaties is distinct, there have to be particularities both in the implementation by the State Parties and in the monitoring by the respective treaty body. Therefore, the proposal to have a unified treaty body system does not seem feasible at present. 

Nevertheless, Indonesia concurs with the view that these treaty bodies should establish harmonized reporting guidelines and provide assistance for developing countries in the preparation of their reports. This assistance, ideally, should be given on a regular basis, especially in the case of developing countries, to ensure full compliance with reporting guidelines and to avoid backlogs in the submission of the reports to the treaty bodies.


In line with the UN effort to strengthen policy coherence within the UN system, Indonesia proposes the strengthening of the mechanism for regular meetings between Chairpersons of the UN treaty monitoring bodies in order to enable them to make relevant recommendations to the General Assembly through the Human Right Council concerning persistent and emerging critical issues on human rights that must be addressed by the UN.
7.
Country Specific Resolutions

In the past, country specific resolutions under item 9 of the Commission on Human Rights were controversial and an occasion for endless debate and politicization. Thus there were doubts on their impartiality and their effectiveness in solving the problems. In this regard, Indonesia holds the view that country specific resolutions should never be passed in the Human Rights Council except in situations of gross and systematic violations of human rights. Moreover, such resolution should be passed only by a two-thirds majority of the members.  

In this context, the thematic approach could be resorted to instead of country specific resolutions in addressing human rights violations in a particular country. This approach should be applied in the spirit of non-selectivity in order to avoid the excessive politicization that marked the tenure of the Commission on Human Rights. In addition, Indonesia is of the opinion that when addressing the human rights situation in a certain country, the spirit of dialogue and cooperation should prevail.  

A situation which requires the urgent attention of and response by international community may be addressed by the Council through a special session. In order to prevent possible arbitrary initiatives by any member State, a set of criteria for admissibility needs to be developed. Such criteria should include: 
a. The human rights violations are gross and wide-spread and of great magnitude; and 

b. There is apparent inability or unwillingness on the part of the concerned government to prevent the situation from further deteriorating or to ensure that the situation is properly addressed.

8.
Participation of Civil Society Organizations
Arrangements for consultations with NGOs should be made to provide the Council with expert information or advice from organizations that have special competence relevant to the work of the Council, and to enable international, regional and national organizations that represent a significant body of public opinion to express their views. In that regard, Indonesia supports the participation of the NGOs in arrangements similar to those between the Economic and Social Council and various NGOs in consultative roles in accordance with Article 71 of the UN Charter and Economic Council Resolution 1996/31. 
The participation of Non-governmental Organizations in the Human Rights Council is advisable, as it would make the work of the Council more transparent and fair, and provide an opportunity for genuine dialogue. 
Arrangement of NGOs consultations are made for the purpose of enabling the Human Rights Council to secure expert information or advise from organizations having special competence relevant to the work of the Council, and to enable international, regional and national organizations which represent important elements of public opinion to express their view.

The arrangements under the Human Rights Commission need to be streamlined to improve the quality of NGOs’ contribution. The assessment of the effectiveness of NGOs contributions can be made on the basis statistical data on NGOs’ engagements in the Human Rights Commission made available every year;

The Council may not necessarily have its own NGO accreditation mechanism, but make effective use of that   under ECOSOC instead. 

Indonesia is of the view that a balanced representation of NGOs from developing and developed countries as well as from different social, cultural and legal systems should be maintained and should be taken into consideration in the process of accreditation. 
Concerning the participation of national institutions in the deliberations of the Human Rights Council, Indonesia holds the view that the presence of a good number of institutions on human rights at the national level should be taken into account. In this regard, being the third largest democracy in the world, Indonesia is home to a good number of national institutions on human rights. Thus Indonesia has a National Commission on Human Rights, a National Commission on Violence against Women, a National Commission for Children and a National Ombudsman Commission. It is for this reason that Indonesia proposes that their participation on the Human Rights Council be seriously considered. 
9.
Strengthening the OHCHR

Indonesia is of the view that to ensure neutrality and objectivity of the Human Rights Council, it should be supported by a competent and impartial Secretariat. In that regard, it is important that the Human Rights Council be served by adequate and professional staff who are capable of developing synergy between the Council and the Human Rights High Commissioner, regional human rights institutions, political groupings (such as the Organization of the Islamic Conference, the European Union, the Non-aligned Movement) and international NGOs working for the advancement and protection of human rights (i.e. Human Rights Watch, Amnesty International).
There is no doubt that the performance of the Office of the High Commissioner for Human Rights has been significant and indispensable. However with the new Council, the Office of the HCHR should be reformed to match the work of the Council.   

When the CHR was under the ECOSOC, it was appropriate for the UN SG to appoint his High Commissioner. With the new Council, the GA should consider directly appointing the High Commissioner for a tenure of five years. Under this system, the High Commissioner shall be accountable not only to the SG but more importantly to all Member States. The selection process of the High Commissioner should also consider geographic representation.  

10.
The venue of the Council’s sessions
In accordance with Operative Paragraph 1 of the General Assembly resolution 60/251, the Human Rights Council is based in Geneva. The erstwhile Commission on Human Rights was also based in Geneva and all its sessions were held in Geneva. This gave the impression that the Commission’s sessions could not be held outside Geneva, and created a gap in the dialogue between the Commission and various important stakeholders.

Although the Human Rights Council is based in Geneva, this does not mean that all its sessions have to be convened in Geneva. It may be a good idea to hold special sessions in various national capitals on the basis of a geographical rotation. This will help increase awareness at the regional and national level of the importance of the promotion and protection of human rights. This will also reflect the appreciation of the international community of the serious commitment by the host country to the promotion and protection of human rights. In addition, the holding of sessions outside of Geneva will give the international community an opportunity to familiarize itself with local particularities on human rights so that it will become more supportive of national human rights mechanisms. 
Although a session of the Human Rights Council outside of Geneva will entail considerable expenditures on the part of the host country and the United Nations Secretariat, the gains to be derived by all concerned are beyond calculation.
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